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Precis Paper

Posthumous Extraction of Sperm Cells
and IVF

A discussion of the recent case of Chapman v South Eastern Sydney Local Health District
[2018] NSWSC 1231 and the current state of legislation in NSW surrounding the posthumous

extraction of sperm cells.

Discussion Includes

e Applications, the law and technology

e Chapman v South Eastern Sydney Local Health District
e Stages of the process

e Removal of cells

e Proprietary property rights

e Partners and families

e Uncertainties in the legislation

e Legislative reform
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Précis Paper

Posthumous Extraction of Sperm Cells
and IVF

1. In this edition of BenchTV, Evan James (Barrister, Garfield Barwick Chambers) and Ari
Katsoulas (Barrister, 2 Wentworth Chambers) discuss the recent case of Chapman v
South Eastern Sydney Local Health District [2018] NSWSC 1231 and the current state of

legislation in NSW surrounding the posthumous extraction of sperm cells.

Applications, the law and technology

2. In NSW the law has not kept up with the technology. The technology exists to extract
sperm posthumously, however the legislation is quite silent on what considerations
ought to be made.

As it stands presently, consent is required, and consent is by way of written instrument.

4. Legislation varies from state to state.

Chapman v South Eastern Sydney Local Health District

5. There was an application brought by the spouse of someone who was unconcious. This
application was brought before the duty judge without any prior notice. The deceased’s
husband had medical complications and became unconscious in a permanent
vegetative state. In the first instance, Garling J as duty judge considered that the
Guardianship Act 1987 (NSW) allowed him to authorise practitioners at the hospital to

retrieve the sperm from Mr. Chapman while he was still alive.

Stages of the process

6. It is important not to rush the matter so that you do not run into issues further down

line, but a certain degree of haste is necessary in order to harvest the cells in time.

Removal of cells

The law on whether cells can be removed from a deceased person are not settled.

8. There are provisions through the Human Tissue Act 1983 (NSW) for the extraction of
body parts, for donation or transplant where an authorised officer of a hospital makes a
decision and fills out the requisite forms admitting the extraction.

9. There may be scope, as yet unexplored, for reproductive cells and tissues to be

included in that order.
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Proprietary property rights

10.

11.
12.

The first element that needs to be proven in any case like this is whether the applicant

is properly entitled to possession of the sperm.
There is a legislative bar for human tissue to have proprietary property rights.

The rights that an administrator and executor has is merely to have possession of the

body to provide it with a burial.

Partners and families

13.

14.

There are guidelines for the posthumous use of sperm, and one of those guidelines is
that the applicant isn't just making a rash emotional decision in the context of having a

partner recently die.

Any objector would need to show that there was some specific reason why the applicant

shouldn’'t have possession and use of the sperm.

Uncertainties in the legislation

15.

16.

17.

18.

There is sufficient uncertainty in the legislation. It may or may not be that Parliament
wants people to be able to use the sperm of the deceased in NSW, but there is no step
in legislation in one direction or the other.

The uncertainty that medical practitioners have in NSW is that they refer patients off to
lawyers who go to court. When you go through the judicial process, you lose the privacy
that you would have should a doctor deal with the matter in house with you.

It would be prudent to include terms in the will as a form of written consent to address
some of the concerns the court may have.

In the absence of written consent, it is a complex and difficult litigious process.
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Legislative Reform

19. Parliament would have to decide if they want to rely solely on a written consent, or in
circumstances where the parties did not have a written consent, what considerations

must be considered before any application could be made.

20. There is scope for religious objection
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