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The Legitimate Forensic Purpose of Subpoenas

A discussion of a recent case in the NSW Court of Appeal, Gilmore Finance Pty Ltd v Aesthete
No 3 Pty Ltd [2019] NSWCA 181, which raised issues concerning the legitimate forensic purpose

of subpoenas.
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Précis Paper
The Legitimate Forensic Purpose of Subpoenas

In this edition of BenchTV, Andrew Fernon (Barrister, University Chambers) and Steven
Griffiths (Director, BenchTV) discuss a recent case in the NSW Court of Appeal, Gilmore
Finance Pty Ltd v Aesthete No 3 Pty Ltd [2019] NSWCA 181, which raised issues concerning

the legitimate forensic purpose of subpoenas.

The facts of the case

2.

Gilmore Finance Pty Ltd v Aesthete No 3 Pty Ltd [2019] NSWCA 181 was an appeal from a
cost decision handed down by the District Court of NSW in January 2018.

This was an appeal from a cost review decision issued by the cost review panel, which in
turn related to an argument that began in the Supreme Court of NSW where the appellant
in this case appointed a receiver to the assets of Andrew Fernon's client Aesthete, who

was operating a property development site near Penrith in western Sydney.

Grounds of the appeal

The primary judgment was handed down in January 2018. In December 2018 an appeal
was lodged against the decision of the Disctrict Court.

Given that the dispute was lodged many months later, a dispute arose as to whether or not
leave should be granted for the appellant to lodge that appeal out of time.

One of the issues raised by the appellant was his own inability to respond to the judgment
that was handed down and his own inability to give instructions to prosecute an appeal. A
number of subpoenas were issued on this issue, and the appellant took issue with these
subpoenas.

The grounds of the appeal were against the decision of the District Court to hand down its
decision, with an assertion that the District Court did not have the jurisdiction to grant the
award that it did.

Why were no medical providers subpoenaed?

The medical issues complained of by the appellant were substantive and the medical
issue was not the main issue in this case.

The subpoenas were more concerned with the consequences of those medical problems,
and whether they were in fact preventing him from doing the things that he said he was

prevented from doing.
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The Department of Home Affairs

10. The Department of Home Affairs were subpoenaed to provide information.

11. There was evidence that the appellant had travelled widely around the world during this

period when he said he was incapable of attending to his affairs.

Proving the subpoenas were necessary

12. Mr. Gilmore wanted Aesthete to prove that the subpoenas might materially assist the

issues at hand.

13. Mr Gilmore had himself sworn an affidavit in support of his assertions that he was not
capable of attending to his affairs. The subpoenas were directed at his communications
with his lawyers or communications or work that had been undertaken during this period

of his alleged incapacity.

Oppression

14. Evidence has been put on in this to case that the solicitor representing Gilmore Finance
gave evidence that he had had his staff review the various files from lawyers, and a large

number of those files were identified as potentially including privilege.

15. It was asserted that it would take many hours to review these files for the purpose of

determining privilege. It was said to be oppressive in the circumstances.

16. This argument was being brought forward by Gilmore, not the recipient of the subpoena.

Multiple legal firms

17. The particular partner in this case had left the original firm and moved to another firm

18. There was also another firm in Sydney that had been the solicitor on the record in relation

to the original Supreme Court proceedings.

Outcome

19. The court dismissed the application to set aside the subpoenas, finding that there was a

legitimate forensic purpose for all of them.

20. Itwas found that the privilege/oppression argument was a matter that is best determined

when the documents were in fact produced.

Takeaways for practitioners
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21,

22,

Don't forget Rule 1.9 Uniform Civil Procedure Rules 2005 (NSW) which deals with the
process on how to deal with objections that have been raised in relation to subpoenas.

Subpoenas are generally a very important matter in relation to the process of applications.
Courts will rely on documents to resolve disputes to a large extent, so subpoenas are a

fundamental part in the document gathering and evidence gathering.
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