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Precis Paper

How Consumer Law is Coping with the Pandemic

Abstract - Competition and consumer protection legislation has shown considerable resilience
during COVID-19 as the Australian Competition and Consumer Commission and businesses

respond to the challenge.

Discussion Includes

e |s competition still alive?

e Authorisations

e Examples

e Misleading and deceptive conduct
e Pricing

e Caselaw - Kogan Australia

e Customer refund rights

e Freedom Furniture

e Flexibility of ACL

¢  Amendment - Definition of consumer
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Précis Paper

How Consumer Law is Coping with the Pandemic

1 In this edition of BenchTV, Caroline Hutchinson (Principal) and Richelle Massey (Associate)

discuss the challenges for competition and consumer law during the pandemic.

Is competition still alive?

2. The Australian Competition and Consumer Commission (ACCC) has produced a number of

guidelines for business during COVID-19.

Authorisations

3 When businesses are concerned they may breach the competition provisions of the
Competition and Consumer Act 2010, they can seek authorisation from the ACCC which allows
them to engage in that conduct.

4. The ACCC has the power to make an interim authorisation before the final authorisation. The
ACCC can grant authorisation for conduct that would normally breach the competition

provisions of the Act.

Examples

5. Aviation industry - Regional Express Airline (REX) has put in an application to coordinate
regional flights with Qantas and Virgin.

6. Supermarkets - supermarkets have applied for authorisation to ensure supply chains remain
open so we still have access to important food and groceries.

7. Health - for States and Territories to jointly procure and distribute supplies and staff. It could
be viewed as anti-competitive but it is clearly in the public interest to coordinate until

September 2021.

Misleading and deceptive conduct

8. The ACCC is keeping a close eye on making sure businesses are being truthful in their

interactions with consumers.

Pricing

9. ‘There are two main areas - was and now pricing or strike-through pricing, and

recommended retail pricing.

© BenchTV 2020 Page 2



Caselaw - Kogan Australia

10.  Kogan argued that the behaviour was of no surprise to their customers.

11. Courts are taking misleading and deceptive conduct very seriously.

Customer Refund Rights

12.  These are rights when goods are faulty.

Freedom Furniture

13. On its website Freedom Furniture had indicated that furniture items could not be exchanged

except at Freedom's absolute discretion.

Amendment - Definition of consumer

14.  Thedefinition of consumer will change from 1 July 2021. The monetary threshold will increase

to $100,000.
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