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Precis Paper

Powers of attorney

David Pritchard SC and Ben Zipser discuss misrepresentations in the context of powers of attorney.

Discussion Includes

e Powers of attorney may in some circumstances be used by the attorney to guarantee
the obligations of a corporation which the principal has no interest in

e Actions taken by an attorney in breach of their fiduciary duty may nevertheless be
enforced to provide certainty to innocent third parties in commercial transactions

e Where a fraudulent misrepresentation induces an agreement, the agreement may be
set aside if the misrepresentation was merely a factor that induced the agreement.
The misrepresentation is not required to be a main factor or to satisfy a ‘but for' test

e Settlement agreements may be severed in circumstances where there is no

interdependence between the severable parts
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Précis Paper

Powers of attorney

1 In this edition of BenchTV, David Pritchard SC and Ben Zipser discuss the NSW Court of
Appeal's (Bathurst CJ, Emmett and Leeming JJA) decision in Taheri v Vitek [2014] NSWCA
209. The case considered the use of a Power of Attorney to benefit the attorney himself. The
case further considered the circumstances in which consent orders settling a claim are set
aside for misrepresentation. Mr Pritchard SC and Mr Zipser acted for the successful

respondent-plaintiffs, Peter and Shoshana Vitek, in the Court of Appeal and at first instance.
Material Facts

2. Mrs Taheri signed a Power of Attorney appointing her husband as her attorney. Mr Taheri
was the sole director and shareholder of a company known as Estate Homes Pty Ltd. In
September 2003, Mr Taheri signed on Mrs Taheri's behalf as guarantor in relation to an
agreement by Estate Homes Pty Ltd to purchase land from Mr and Mrs Vitek. The question
for the Court was whether the Power of Attorney authorised Mr Taheri to act other than in

the interests or benefit of Mrs Taheri.

Resolution of the Power of Attorney Issue

3 Due to the fact that the Power of Attorney explicitly allowed Mr Taheri to confer benefits on
himself, the Court decided that it did not matter that Mr Taheri's act did not benefit Mrs Taheri.
Therefore, Mrs Taheri was bound to the agreement as guarantor. Central to the Court's
reasoning was the need for certainty whenever an attorney enters a contract with third
parties, such as Mr and Mrs Vitek. The Court went so far as to say that even where an attorney
acts contrary to the actual authority conferred by the Power of Attorney, the person

conferring the power may still be bound to the contract entered into with a third party.

Consent Orders for Original Settlement with Wife Set Aside for Misrepresentation

4. The plaintiff vendors settled with the guarantor (the wife) for $100,000 before the judgment
of Barrett J at first instance in the Supreme Court. The decision to settle was made, at least
partially, on the basis of an affidavit provided by the wife which suggested she had no actual
knowledge of the guarantee when it was signed or shortly thereafter. The wife then reversed
her position in a subsequent affidavit whilst her husband'’s proceedings were still in progress.
In the Court of Appeal, the vendors then successfully sought to rescind the consent orders

made to settle with the wife on the basis of fraudulent misrepresentation.
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In resolving this issue, the relevant question for the Court was whether the wife's conduct
was sufficiently relied upon by the plaintiff vendors in settling and whether it would be unfair
for the Court to rescind the settlement agreement between the Viteks and the wife if the
Court did not also rescind the larger agreement involving the vendors, the wife and the wife's

attorney (the husband).

The court set aside the settlement with the wife because it was “a factor” in the plaintiffs'
decision to settle and because there was limited “interdependence” between the varied

agreements.
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